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Gibson: Protection of the Widow:
A Common Law View of Community Property
NO TES
PROTECTION OF THE WIDOW: A COMMON LAW VIEW OF
COMMUNITY PROPERTY
Many people are unaware that the average family, even though
situated in a common law jurisdiction, is unconsciously conforming
to the civil code principles of community property. The spouses consult each other on financial problems and usually pool their resources
without regard to a legal system that rigidly classifies their property
into separate categories.
The problems of matrimonial property law must be faced in both
civil and common law. Few fields are more fruitful for comparative
study, for the two great legal systems of the Western world, faced
with regulation of the same fundamental family patterns, have approached these problems from different points of departure."
Florida's marital property law originated in the simple and rigid
common law system, in which the husband was the absolute master
of his wife's property for most purposes. The married woman's entire income belonged to her husband. She had no contractual capacity, and her testamentary powers were extremely limited. She
could not devise her freehold property, and her testamentary power
over personal property could be exercised only with the consent of
her husband. If she died intestate, her entire personal estate descended
2
to her husband.
The laws of Spain and France, on the other hand, preserved local
and regional customs that were based on the community of marital
property. 3 Marriage was recognized as a partnership - a merger of
individual rights. Early application of the community system did not
conflict with the patriarchy of the day, however, since the husband
possessed almost complete power to administer the community property and also received a usufruct of his wife's property. 4
Community property exists in eight states of this country.5 Louisiana is a unique conglomeration of French and Spanish legal heritage
1. MATRIMONIAL PROPERTY LAW 434 (Friedmann ed. 1955).
2. Id. at 435.
3. Id. at 436.
4. 1 DE FUNIAK, PRINCIPLES OF COMMUNITY PROPERTY 322 (1943). See also Ancel,
Matrimonial Property Law in France in MATRIMONIAL PROPERTY LAW 3 (Friedmann ed. 1955). Usufruct is the civil law counterpart of the common law life
estate. It is defined in the Louisiana code as "the right of enjoying a thing, the
property of which is vested in another, and to draw from the same all the profit,
utility and advantage which it may produce, provided it be without altering the
substance of the thing." LA. Crv. CoDE ANN. art. 533 (West 1952).
5. Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, and
Washington. Hawaii has a version of community property that is heavily influenced by common law. See HAWAI REV. LAws ch. 326 (1955).
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in a common law country6 and is, therefore, of special interest for a
comparative study. Such an experimental station for applying the
law of the Western world probably does not exist elsewhere.
The increasing power and influence of the modern woman in all
fields demonstrate the need for matrimonial property based on equal
rights. The wife's life expectancy is notably higher than the husband's,
but the widow and the surviving family have received inadequate
treatment at the hands of American courts and legislatures. 7 Inchoate
dower still survives in many states, although land is no longer the
common measure of wealth. Moreover, the statutory share, a legislative appendage to dower, is often unsatisfactory, since its effect can
be avoided by inter vivos transfers that reduce the estate to a mere
pittance. A right to the "shell" of a formerly substantial estate is
small consolation for the indigent widow.
The Florida attorney should familiarize himself with the basic
principles of a system that he will inevitably encounter as a result of
the high mobility of the modern client, the proximity of Louisiana,
and the position of New Orleans as a major commercial and social
center. Also, a comparative analysis of community and common law
marital property systems may suggest statutory improvements in
Florida.
FUNDAMENTALS

OF THE COMMUNITY SYSTEM

Louisiana, as well as the other community property jurisdictions,
sanctions a pre-nuptial contract that allows the couple to stipulate
their marital property rights." In the absence of such an agreement,
the community property system arises by operation of law. 9
A skeletal outline of the community property system follows:",
(1) Property acquired by either spouse before marriage
remains separate property after marriage.
(2) All income and earnings of either spouse during the
marriage belong to both as community property.
(3) Property acquired gratuitously by one spouse from a
third person, whether by gift, will, or descent, is separate
property.
6. Morrow, Matrimonial Property Law in Louisiana, 34 TUL. L. REV. 3 (1959).
Provisions of the Louisiana Civil Code will be cited as illustrative of community
property law in the United States.
7. See MACDONALD, FRAUD ON THE WIDOW'S SHARE (1960).
8. LA. CIv. CODE ANN. art. 2325 (West 1952).
9. LA. Civ. CODE ANN. art. 2399 (West 1952).

10. Million, Community Property: A Guide for Lawyers and Students of Forty
States, 19 Mo. L. REV. 202 (1954).
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(4) A majority of community property states follow Spanish
law in holding that income derived from separate property
remains separate property. In case of a combination of income
from property and from the labor and industry of a spouse,
the community receives only that portion attributed to the labor
and industry of the spouse; the natural income, the "fruit"
of the separate property, remains separate property.
Often the most difficult concept for the common law mind to grasp
is the immediate and equal ownership of community property by
husband and wife. Although the husband is considered the "head and
master of the community," and "he administers its effects, disposes of
the revenues which they produce, and may alienate them by onerous
title without the consent and permission of his wife,""1 he does not
have the equivalent of the common law control that made the husband the virtual owner of his wife's property. The husband, in the
community system, performs only an administrative duty in his control of the marital property. 2 Thus, although the wife does not control the community property, she still has an immediate and present
one-half ownership. At the husband's death she does not "inherit"
13
the property, because she already owns it.
At common law, and by statute in Florida,2 money or property
acquired by a spouse through his or her industry becomes the separate property of that spouse. Under the community property system,
however, similar gains become the common property of the marriage
from the moment of acquisition. 15 An analogous common law relationship is the two-party commercial partnership, in which profits
and assets belong fully and equally to both partners.
THE WIFE'S PROPERTY DURING THE COMMUNITY

The husband can devise only his separate property or his share of
the community property' 6 Therefore the wife, in order to prevent
the husband from devising her property, may have to designate her
separate property as well as her share of the community property.
Under the Spanish system of "acquets and gains" adopted by
11. LA. CIV. CODE ANN. art. 2404 (West 1952). Onerous as used in the civil
law means "based upon, supported by, or relating to a good and valuable consideration, i.e., one which imposes a burden or charge in return for the benefit
conferred." BLACK, LAW DiCaONARY (4th ed. 1951).
12. See 1 DE FUNIAK, PRINCIPLES OF COMMUNITY PROPERTY 298 (1943).
13. Id. at 571.
14. FLA. STAT. §708.06 (1961).
15. LA. CIv. CODE ANN. arts. 2399, 2402, 2404, 2406 (West 1952); Comment, 27
TUL. L. REv. 116 (1952).
16.

LA. Civ. CODE ANN. art. 2406 (West 1952).
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Louisiana, 17 property that either spouse brings into the marriage,
or acquires during the marriage with separate funds or by donation or
inheritance to the spouse individually, is considered separate property and not part of the community."5 This property, as well as the
wife's one-half interest in the community, is beyond the husband's
testamentary control.19
The wife has the right to administer her separate property personally; 2° but, because such property often appears to be community
property, there is a presumption that the husband is administering
that property as part of the community.21 The wife may overcome
the presumption by recording a written instrument declaring that she
"reserves all of such fruits for her own separate use and benefit and
. . . [that she intends] to administer such property separately and
alone."2
When the wife acquires property with her separate funds, a strong
presumption arises that it falls in the community. 23 The wife is not
required to make recitals in the act of acquisition in order to overcome the presumption.2 4 She must, however, prove conclusively that
the funds used to purchase the property in question were part of her
separate estate. 25
If the wife fails to overcome the presumption that the property
was community, she may still prove that some separate funds were
used to make the purchase. In this case, the courts will classify the
acquisition as community property but will reimburse the wife by
26
the amount of her original contribution.
17.

LA.

CIv.

CODE ANN.

arts. 2399-2424 (West 1952). See also Stone, The Civil

Code of 1808 for the Territory of Orleans, 33 TUL. L. REV. 1 (1958). "Acquets and
gains" is the Spanish version of the community property system; it represents one
of the best examples of Spanish influence in the Louisiana civil law. Batiza, The
Influence of Spanish Law in Louisiana, 33 TUL. L. REV. 29 (1958); Morrow, supra
note 6, at 5. It differs from the French version in that it allows personal property
to be included in the separate estates. The French code provides for separate
property only in the case of realty and includes in the community all personal
property acquired by either spouse before marriage as well as gifts and legacies
made to either spouse during marriage. Ancel, supra note 4.
18.
19.
20.
21.
22.
23.

LA. Civ. CODE ANN.
LA. CIv. CODE ANN.
LA. CIv. CODE ANN.
LA. CIv. CODE ANN.

LA. CIV. CODE ANN.
LA. Civ. CODE ANN.

art. 2334
art. 2406
art. 2384
art. 2385
art. 2386
art. 2405

(West
(West
(West
(West
(West
(West

1952).
1952).
1952).
1952).
1952).
1952).

24. Succession of Blades, 127 So. 2d 263 (La. App. 1961).
25. Regarding proof necessary for personalty, see Stone v. Stone, 43 So. 2d
81 (La. App. 1949); Stevens v. Colfax Bank & Trust Co., 148 So. 456 (La. App. 1933).
Regarding proof necessary for realty, see Graves v. United States Rubber Co., 237
La. 505, 111 So. 2d 752 (1959); Succession of Ipser, 180 La. 656, 157 So. 380 (1934).
26. Succession of Schnitter, 220 La. 323, 56 So. 2d 563 (1952); Peters v. Klein,
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The wife's present, one-half ownership of the community property
always exists. But if the husband desires to disinherit his wife, his
position as "head and master" of the community property obviously
places him in a very convenient position - thus, the problem of fraudulent transfers appears.
Donations of Community Property in Fraud of the Wife
The wife may bring an action based on fraudulent dispositions
only when the community has been dissolved.27 The community is
terminated "by dissolution of the marriage itself through death, divorce, or annulment." 28 During the marriage, dissolution is achieved
by the wife's action for separation of property, 29 by a judgment of
separation from "bed and board" obtained by either spouse, 30 or by
an action brought by either spouse if the other member of the community is an absentee.2 '
There are restrictions on the husband's power to administer the
community property. 32 He can gratuitously convey community realty
only to provide for the children of the marriage. 33 Nevertheless, the
husband has extensive powers as head and master of the community.
Article 2404 of the Louisiana Civil Code provides:
"[Hie administers its effects, disposes of the revenues which
they produce, and may alienate them by an onerous title
[for consideration], without the consent and permission of his
wife. . . . [H]e may dispose of the movable [personal] effects
by a gratuitous and particular title, to the benefit of all
persons."
These broad powers must be considered in light of the last paragraph
of article 2404, which permits an action by the wife against the heirs
of the husband:
"[I]f it should be proved that the husband has sold the common
property, or otherwise disposed of the same by fraud, to injure
his wife, she may have her action against the heirs of her
husband, in support of her claim in one-half of the property,
on her satisfactorily proving the fraud."
161 La. 664, 109 So. 349 (1926).
27. Azar v. Azar, 239 La. 941, 120 So. 2d 485 (1960).
28. LA. CIV. CODE ANN. arts. 136, 2406 (West 1952).
29. LA. CIV. CODE ANN. art. 2425 (West 1952).
30. LA. CIv. CODE ANN. arts. 123, 155 (West 1952).

31. LA. CIV. CODE ANN. art. 64 (West 1952).
32. LA. CIV. CODE ANN. art. 2404 (West 1952).
33. Melady v. Succession of Bonnegent, 142 La. 534, 77 So. 143 (1917).
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It is difficult to define the word fraud in this provision. The
Louisiana court has chosen criteria that leave much discretionary
power to the court. 34 The court regards as decisive (1) the size of
the donation in relation to the total property, (2) the statements of
the deceased, (3) the fact that the wife was ignorant of the donation,
and (4) the "systematic attempt" to circumvent the provisions of
3
article 2404. 5
To define a "systematic attempt" requires a thorough study of the
case situations to find which of the schemes - often lengthy and complicated - the court considers fraudulent. Such a study will reveal the
court's attention to the "equities" of the situation, especially a negative
response to plots of an underhanded, conniving flavor designed to foil
the wife's attempt to gain her rightful interest in the community property. Early cases were consistent with this idea; they required not only
injury to the wife's rights but also proof of a fraudulent intent.36

More recent cases similarly require a "systematic attempt to circumvent" the civil code. Such an attempt was deemed present in a transfer in which "there can be no doubt ...

that the purported sale ...

was not only a sham and a simulation but that it was a donation in
disguise .... .37 A "systematic attempt" was also found in a situation
in which the facts were "of such force as to cast grave doubt upon the
veracity of the defendants' evidence ....,,38
The cases indicate that
the wife has difficulty in proving fraud. If she is successful, it is the
result of "equities" in her favor strong enough to show a scurvy plot
to disinherit.
The problems surrounding fraudulent donations of the wife's
property are remarkably similar, whether they arise within the framework of the community property system or the common law. The four
criteria offered by the Louisiana court approximate the "intent" test
employed in most common law jurisdictions. 39 Illustrative of this test
is a Nebraska case, in which the court stated that "substantially all
authority is to the effect that the question of good faith is controlling.
If the transfer of personal property by the husband during his lifetime is a mere device and means by which he retains to himself the
use and benefit of the property during his lifetime, and at his death
seeks to deprive the widow of her distributive share, it is to be regarded
34. See Succession of Geagan, 212 La. 574, 33 So. 2d 118 (1947).
35. A wife does not have to prove fraud when attacking donations of community immovables, because the husband does not have power to donate community real property. LA. CIv. CODE ANN. art. 2404 (West 1952).
36. Belcher v. Booth, 164 La. 514, 114 So. 116 (1927); Succession of Boyer, 36
La. Ann. 506 (1884).
37. Thompson v. Thompson, 211 La. 468, 487, 30 So. 2d 321, 327 (1947).
38. Thomas v. Thomas, 27 So. 2d 758, 761 (La. App. 1946).
39.

See

MACDONALD, FRAUD ON THE WIDOW'S SHARE
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as fraudulent as to the wife." 40 The court further stated that "the
burden of proof is upon the surviving widow to establish by a preponderance of the evidence that, in making these gifts ....

the father

was actuated by bad motive and fraudulent intent, and that the entire transaction was a mere device by which he sought to defraud
her." Thus, not only are the same problems encountered but the
solutions advanced by the courts of both systems are strikingly similar.
If a widow fails to recover from her husband's heirs under article
2404, she may still find relief under other provisions in the Louisiana
Civil Code.
THE "MARITAL FOURTH," "WIDow's HOmESTEAD," AND SUCCESSION
In Louisiana the widow may employ several statutory aids de-

signed to relieve hardship caused by the improvidence of her husband.
Although these provisions have a civil law origin, they closely resemble the common law family allowance and homestead legislation.
In this area, however, the courts of Louisiana enjoy more discretionary
power than do the courts in most common law jurisdictions of the
United States.
The Louisiana Civil Code states that "if either the husband or
the wife die rich, leaving the survivor in necessitous circumstances,
the latter has a right to take out of the succession of the deceased
what is called the marital portion ....

.41

Whether a spouse dies

rich and whether the survivor is left in necessitous circumstances are
relative matters, and the courts exercise wide discretion in making a
determination. Although the courts have not mentioned a particular
formula, a recent study of decisions in which the marital portion was
successfully claimed reveals that the deceased spouse's estate always
42
was at least five times as great as the assets of the survivor-claimant.
Illustrative of judicial discretionary power is a case in which the deceased spouse left an estate of only $2,000 but was held to have died
"rich."3
The Louisiana Civil Code provides that "whenever the widow or
minor children of a deceased person shall be left in necessitous circumstances, and not possess in their own rights property to the amount
40. In re Sides' Estate, 119 Neb. 314, 323, 228 N.W. 619, 622 (1930).
41. LA. Civ. CODE ANN. art. 2382 (West 1952). The marital portion is "the
fourth of the succession in full property, if there be no children, and the same
portion, is usufruct only, when there are but three or a smaller number of
children; and if there be more than three children, the surviving, whether husband
or wife, shall receive only a child's share in usufruct, and he is bound to include
in this portion what has been left to him as a legacy by the husband or wife, who
died first."
42. Morrow, supra note 6, at 42.
43. Moore v. Succession of Moore, 7 So. 2d 716 (La. App. 1942).

Published by UF Law Scholarship Repository, 1962

7

UNIVERSITY OF FLORIDA LAW REVIEW

Florida Law Review, Vol. 15, Iss. 1 [1962], Art. 9

of One Thousand Dollars ' ' 44 they can demand a sum that will equal
the difference between $1,000 and the property they already possess.
Cases have held that the surviving widow may make a claim even
though she had not been living with the deceased before his death
and regardless of who secured the separation.45 This enactment, unlike the marital fourth, benefits only the wife; it applies mainly when
4
the estate of the deceased husband is insolvent. 6
The rights of the surviving spouse vary, depending upon whether
the husband left separate or community property. The widow will
rarely be eligible to inherit her husband's separate property, but she
will often inherit the husband's share of the community property.
The amount of her inheritance depends on whether there are issue
of the marriage and whether the husband's parents are living47
AN APPRAISAL

Writers view the civil code, a permanent fixture in Louisiana, with
48
to critical assessment. 49 Sigeverything from ecstatic indorsement
nificantly, Louisiana authors do not recommend abolition of the code
44. LA. Civ. CODE ANN. art. 3252 (West 1952).
45. Succession of Sciaccaluga, 177 La. 795, 149 So. 458 (1933); Normand v.
Thompson, 2 La. App. 413 (1925); Succession of Liddell, 22 La. Ann. 9 (1870).
46. See Succession of Tacon, 188 La. 510, 177 So. 590 (1937).
47. LA. CIV. CODE ANN. art. 924 (West 1952) (regulates separate property); arts.
915, 916 (controls community property). Detailed studies of these articles are
presented in Oppenheim, The Inheritance of the Surviving Spouse -Article 915,
Louisiana Civil Code of 1870, 21 TUL. L. REV. 54 (1946); Oppenheim, The Fundamentals of Louisiana Succession Law, 23 TUL. L. REV. 305 (1949).
48. "The Louisiana Civil Code has been called the most perfect child of the
civil law. It has been praised as 'the clearest, fullest, the most philosophical, and
the best adapted to the exigencies of modern society.' It has been characterized as
'perhaps the best of all modern codes throughout the world.' Based on Roman law,
modeled after the great Code Napoleon, enriched with the experiences of at least
twenty-seven centuries, and mellowed by American principles and traditions, it is
a living and durable monument to those who created it. After 150 years of trial,
the Civil Code of Louisiana remains venerable, a body of substantive law adequate
for the present and capable of expanding to meet future needs." Hood, The History and Development of the Louisiana Civil Code, 33 TUL. L. REV. 7 (1958).
49. "There clearly are many obsolete provisions, unsolved problems, and
obscurities, even without consideration of possible objection to much of the well
settled positive law. However, the first point to be made is that this situation is
not true only in the field of marital property law. The entire Louisiana Civil
Code is badly in need of revision. There has been no general revision since 1870,
and even that one was largely mechanical. In consequence, Louisiana is living
under a Code which in reality dates from 1825, complicated by its countless haphazard amendments, and buried beneath a mass of case law (in common law
style even though common law substance is not very great). Under these circumstances, Civil Code revision, as it is in France, is the major reform project for
Louisiana." Morrow, supra note 6, at 46.
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but confine their differences to whether revision is needed, and if so,
how much is necessary. In general, the Louisiana Civil Code enjoys
wide support among Louisiana authors and publications. Foremost
among the advocates is a highly regarded legal publication that is
dedicated to its perpetuation.50
American writers from civil law jurisdictions often claim that
confusion exists in certain areas of their system as a result of common law pollution. No mention is made of the possibility that the evil
prospered before the common law arrived or that common law ideas
were sought to remedy deficiencies already existing in the civil law.
Substantive common law has made no discernible infiltration into the
community system. The common law and the community systems
face the same challenge, though from different points of departure.
Both must adapt to the social and economic emancipation of the
married woman.
The draftsmen of the community property system showed high intuitive ability when they created a marital property arrangement that
would endure. The community property system lends itself more
easily to adjustment than does the common law, particularly in protecting the widow from disinheritance. Today, the two systems produce remarkably similar results. However, this uniformity of result
is obtained via two systems that are quite dissimilar, a fact suggesting
that the emancipation of women and their protection from disinheritance are determined by social rather than legal systems. It is necessary, therefore, to determine which legal system will better conform
to the social trend toward equal marital property rights.
The common law, founded on principles of male domination in
wealth in realty, is out of touch with modern developments. There
have been legislative attempts to modernize the system, but these
efforts have not been uniform and have resulted in a legal patchwork
that has been the source of much confusion and anxiety. 51
On the other hand, the community property system has remained
stable, largely because it is based on the family, an institution that has
remained intact over the years. The Louisiana Civil Code has always
contained language that will adequately meet the modern challenge
for equal property rights, as well as protect the wife against disinheritance. First, the husband administers but does not own the community property. Second, a disposition of community property automatically includes the wife's present one-half interest and not a mere
expectancy created by a statutory share. Third, the present ownership extends to personalty as well as realty, an admitted common law
50. The following inscription appears on the cover of the Tulane Law Review:
"Devoted to the Civil Law, Comparative Law and Codification."
51. See MACDONALD, FRAUD ON THE Wmow's SHARE (1960).
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failing that has been subject to varying corrections. Fourth, the ,,ife
may control her separate property, a provision that all common law
jurisdictions have attempted to duplicate. Fifth, the Louisiana courts
have great discretion in defining such terms as die rich, and necessitous
circumstances and in allowing the wife's action against her husband's
estate if she can prove that he "has sold the common property, or
otherwise disposed of the same by fraud, to injure his wife."
Both community property and common law systems must adapt to
the legal equality of the married woman. There is a slow but inexorable trend in this direction. Of the two marital property systems, one will answer the challenge more adequately than the other.
One system is founded on a philosophy that will better enable the
wife to receive her fair share of the marital property. That system is
based on the theory of community property.
ROBERT
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